A Questionnaire for Arbitrators

Prof D Flader and S Nappert

Thank you for filling out this questionnaire.  Please return it before 30 September 2009 to Prof Flader at multitex@zedat.fu-berlin.de or if you wish to return the questionnaire anonymously, please email it to TDM’s publishers at contact@transnational-dispute-management.com, who will pass it on anonymously to Prof Flader.
Methodology: 

Please rate each statement below with a number from 1 to 5, indicating your level of agreement, with 1 meaning that you totally agree with the proposition, and 5 that you completely disagree with it.  

Please also feel free to add any comments of your own.

These are not multiple choice questions.  Where there are several statements in a paragraph, each statement must be rated.

Background  

Age:

Male or female?

Nationality:

Number of cases as an arbitrator:

Today’s date:

Approaching a case

1. I make regular use of mental techniques such as the following to see through a complicated case.  My usual technique is:

a. Breaking the difficulty down into components that I consider manageable;

b. ‘Boxing in’ similar facts as they come along;

c. Working out a desirable outcome and working backwards;

d. Discussing with fellow arbitrators;

e. Asking parties for clarification;

f. I do not believe in techniques and rely on my training, experience and personal judgment.

2. I often get the sense that I am missing an important part of a party’s case, and rely on discussions with my fellow arbitrators to fill in the missing parts.

3. As a sole arbitrator I am constantly concerned about misunderstanding a party’s argument or evidence.

4. As an arbitrator my greatest worry is to find that I change my mind about the outcome of the case mid-way through writing my award.

The Arbitral Process – Sympathies and Antipathies

5. I am sensitive to the way in which an advocate appearing before me presents his/her case.  I find that I am better disposed towards a party’s case if the style of advocacy used by their counsel appeals to me.

6. I approach every case in the same manner and try to be as detached and regimented as I can, so as to give every party an equal chance, and not to prejudice a party who may be less at ease with the process.

7. I am of the view that parties will be satisfied with the arbitration process, regardless of the outcome, if they have had the opportunity to tell their story to the tribunal and air their grievances.

External appearances and internal feelings

8. In the course of a case in which I am sitting as an arbitrator, I feel that I must adopt an outward behaviour of control and assurance, when in fact inwardly there are feelings of uncertainty, inadequacy and uncertainty of thought.

9. The outward attitude of control which I feel I must adopt as an arbitrator is prompted by:

a. My own perception of an arbitrator’s behaviour;

b. The expectations of fellow arbitrators sitting with me on the panel;

c. The expectations of the parties and their counsel.

10. My personal ideal of an arbitrator’s professional behaviour is:

a. The legal scholar;

b. The diplomat;

c. The reasonable commercial business person;

d. The judge;

e. The parental figure.

11. The judgment of my fellow arbitrators and other colleagues in the arbitration field is an important gauge of my perception of my capabilities as an arbitrator.

12. In a professional career there is a progression from a junior, inexperienced status to an experienced one.  As an arbitrator, I feel that I am always learning and never quite graduate to the ‘experienced’ status.

13. I am very much aware of the fact that my decisions as an arbitrator must be “right”.  I feel my decisions are always “right” to the best of my abilities.

14. The reward of a job well done, to the best of my abilities and knowledge, is:

a. A feeling of personal accomplishment;

b. The anticipation of future appointments;

c. Peer recognition in my field;

d. Enhanced prestige in my professional circles.

Sole arbitrator /panels

15. When acting as a sole arbitrator I feel:

a. Isolated as I do not have anyone to turn to; 

b. I cannot completely trust my own reactions and prefer the collegiality and comfort of two other arbitrators on the panel;

c. Vulnerable;

d. All-powerful.

16. When acting on a panel of three arbitrators, I feel:

a. Proud to have been selected alongside distinguished colleagues;

b. Conflicted; I will have to make compromises to my judgment and findings;

c. Confident that I can bring them round to my point of view;

d. Confident that as peers and professionals, we will find a common ground;

e. Most of the time I feel sidelined as the two other arbitrators always seem to get along better with each other than they do with me.

17. To me the ‘dark side’ of arbitration could be described as:

a. The ever-present possibility of reaching a totally wrong decision;

b. Losing visibility in professional arbitration circles;

c. Not knowing how I rate amongst my peers;

d. My rate of appointments diminishing for no apparent reason;

e. Being ‘black-listed’ by certain law firms because of an unpopular decision.

