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Digest  

 

This case concerns the rejection of a challenge to an arbitrator, Professor Phillipe Sands, 

proposed by Respondent, the Bolivarian Republic of Venezuela. The challenge was made 

by Claimant on the basis that the arbitrator had been appointed previously by Respondent 

and also by Respondent’s counsel as arbitrator in ISCID and non-ICSID cases and these 

appointments create not only a potential for undue influence and unfair advantage but 

also suggest an on-going professional and business relationship between the arbitrator 

and Respondent and Respondent’s counsel so as to create a manifest lack of 

independence and impartiality. The Two members of the Tribunal denied the Claimant’s 

request for disqualification. In doing so, however, they confirmed the need for arbitrator 

impartiality and independence applies also in investor-state disputes. They held that there 

is a “relatively high burden” in challenging an ICSID arbitrator, that only a small number 

of cases were based upon multiple appointments, and that a manifest lack of 

independence must be established clearly and objectively. In this context, multiple 

appointments by counsel or a party of an arbitrator are not a neutral factor but constitute 

a consideration that must be carefully considered in the context of a challenge and this 

consideration must be considered objectively as such multiple appointments may lead to 

the conclusion that the arbitrator cannot be relied upon to exercise independent judgment.    

 

 

I. FACTS OF THE CASE AND PROCEDURAL HISTORY 

 

On May 28, 2010, OPIC Karimum Corporation (Panama) (“OPIC” or “Claimant”) filed a 

Request for Arbitration under the Convention on the Settlement of Investment Disputes 

between States and Nationals of Other States (“Convention”) against the Bolivarian 

Republic of Venezuela (“Venezuela” or “Respondent”). 

 

Absent agreement between the parties with respect to a method of arbitrator appointment, 

the Claimant, by letter of August 17, 2010 invoked Rule 2(3) of the ICSID Rules of 

Procedure for Arbitration Proceedings and appointed Professor Guido Santiago Tawil, an 

Argentine national, as arbitrator. Professor Tawil accepted his appointment on August 

18, 2010. On September 14, 2010, the Respondent appointed Professor Philippe Sands, a 

national of the United Kingdom and France, as arbitrator. Professor Sands accepted his 

appointment on September 23, 2010. 

 

By letter of October 4, 2010, Claimant sought clarification of two points contained in 

Professor Sands’ Arbitration Rule 6(2) declaration regarding his appointments by the 

Respondent’s counsel, and his appointments by the Respondent itself. 

 

In response, Professor Sands disclosed his links with the parties and their counsels. He 

disclosed that over the past three years he had been appointed as an arbitrator twice in 

ICSID cases by a party represented by Respondent’s counsel, which cases were pending. 

He also disclosed that he had been appointed as an arbitrator by Venezuela twice in non-

ICSID cases which were not pending. He assessed that, to the extent of his best 

knowledge, he was “not aware of any circumstance that might cause my reliability for 

independent judgment to be questioned by a party.” 

 

Claimant nevertheless, requested the disqualification of Professor Sands because of his 

past relations with the Respondent and the Respondent’s counsel, both of which it 

asserted “taint his independence in this matter and indicate a manifest lack of…ability to 
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be relied on for independent judgment”.
‡
 Professor Sands refuted Claimant’s allegations 

of partiality or dependence, as did Respondent.  

 

 

II. THE PARTIES’ SUBMISSIONS 

 

A. The Claimant’s Submissions 

 

Claimant asserted that it was not necessary to prove actual bias or conflict of interest, 

rather, “[w]hat matters is that the appearance of bias or of a conflict is sufficient in the 

eyes of a reasonable, informed third person that is in the position of the party challenging 

the arbitrator.
§
 Reasonable doubt is sufficient to meet the manifest lack of independence 

and impartiality standard.
**

  

 

Claimant argued that the IBA Orange list threshold
††

 was exceeded because the arbitrator 

was appointed in five arbitration proceedings within the last three years by either 

Respondent’s counsel, the Curtis Mallet law firm, or by Respondent.  These multiple 

appointments violated Sections 3.1.3 and 3.3.7 of the International Bar Association 

guidelines.
‡‡

 According to the Claimant, “[t]hese appointments suggest that there is, at a 

minimum, an ongoing professional and business relationship between Professor Sands 

and the Curtis Mallet firm as well as a prior relationship between Professor Sands and the 

Respondent.” (Decision p.7, ¶21).  

 

Using the four criteria from the Suez case, the Claimant argued that there was a direct 

connection between the arbitrator and the Respondent.  Professor Sands appeared to rely 

on the Respondent or its counsel for a substantial amount of his arbitration appointments 

and that, by virtue of his appointments by the Respondent or its counsel, “Professor 

Sands derived a direct and financial benefit or advantage from, and appears to be 

dependent on Respondent or its counsel as a result of the alleged connections”. (Decision 

p.8,¶22).  The connections were material to, and significantly affected, the compensation 

that Professor Sands earned as an arbitrator. 

 

Further, taking into account the arbitrator’s appointment by Bolivia, the Claimant argued 

that the substantial financial support provided by Venezuela to Bolivia and the 

considerable influence of the Venezuelan government on Bolivia created the appearance 

of a very close connection and affiliation between Bolivia and Venezuela. 

 

 

B. The Respondent’s Submissions 

 

The Respondent responded that Professor Sands was appointed in no more than three 

cases. There was no doubt regarding his independence and impartiality because the 

Claimant failed to offer objective evidence of bias. Claimant’s allegations were based 

                     
‡ Decision p.5 ¶11.  
§ Decision p. 5 ¶16 citing Claimant’s Further Observations, p. 4 ; See also Amended PTD, p. 3; 

Claimant’s Further Observations, p. 12 
** Claimant’s Further Observations, p. 5. 
†† The Orange List refers to the International Bar Association Guidelines on Conflicts of Interest in 

International Arbitration, May 22, 2004 which set out a “traffic light” green, orange and red, system of 

conflicts and disclosures.  
‡‡ Section 3.1.3 provides justifiable doubts about an arbitrator’s impartiality or independence may arise 

where an arbitrator has been appointed by a party in two or more instances within the last three years. 

Section 3.3.7 provides such doubts may also arise when an arbitrator has received more than three 

appointments by the same counsel in the past three years.  Decision p.5-6, ¶17.  
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only on pure speculations, and it was clear that Professor Sands was not dependent 

financially on the Respondent or its counsel.  

 

Regarding the Suez criteria, the Respondent argued that the connection was limited to his 

appointment to act as a judge in disputes against third parties, that the interactions were 

not intense, that there was no objective evidence of the financial dependence of the 

arbitrator, and that the arbitrator’s participation in two cases could not be seen as 

material.
§§

  The financial dependence issue was further taken up in the explanation 

provided by Professor Sands himself in which he set out his sources of income and 

concluded that less than 5.89% of his total income came from sitting as an arbitrator.  

(Decision p. 15, ¶¶39-40).  

 

 

III. ANALYSIS AND DECISION BY THE ARBITRAL TRIBUNAL 

 

The two other members of the Tribunal, the Chairman, Professor Doug Jones, and 

Professor Tawil unanimously rejected the request for disqualification.  In so doing, the 

Tribunal noted the “relatively high burden” involving in successfully challenging ICSID 

arbitrators and that “The Convention’s requirement that the lack of independence be 

“manifest” necessitates that this lack be clearly and objectively established. Accordingly, 

it is not sufficient to show an appearance of a lack of impartiality or independence.” 

(Decision p.16,¶45).  

 

The Tribunal disagreed with the suggestion in Tidewater v. Bolivarian Republic of 

Venezuela that multiple appointments as arbitrator by the same party in unrelated cases 

were a neutral factor in considerations relevant to a challenge. 
***

  Instead, the Tribunal 

considered that “multiple appointments of an arbitrator by a party or its counsel 

constitute a consideration that must be carefully considered in the context of a challenge’ 

(Decision p. 17, ¶47).  The Tribunal noted that “In a dispute resolution environment, a 

party’s choice of arbitrator involves a forensic decision that is clearly related to a 

judgment by the appointing party and its counsel of its prospects of success in the 

dispute.” (Id.).  Multiple appointments are “an objective indication of the view of parties 

and their counsel that the outcome of the dispute is more likely to be successful with the 

multiple appointee as a member of the tribunal than would otherwise be the case.”  

Multiple appointments of an arbitrator by a party or its counsel, therefore, may lead to 

the conclusion that it is manifest that the arbitrator cannot be relied upon to exercise 

independent judgment as required by the Convention. (Decision p. 18, ¶50).   

 

Applying these criteria in this case, the Arbitral Tribunal noted that there were two 

appointments by Respondent. These were in two cases involving the same facts, in one of 

which the Tribunal was not constituted and the other rejected on jurisdiction. There were 

also two appointments by Respondent’s counsel in “unrelated cases involving 

Turkmenistan”.  The Tribunal found that neither of these multiple appointments 

established the requisite manifest lack of independence by Professor Sands.  The 

Trubunal also rejected Claimant’s arguments on the Suez criteria, and concluded that the 

proposal for disqualification submitted by Claimant must be dismissed. 

 

 

                     
§§ Professor Sands explained that these two cases were related to the same facts and so were the same 

case, that he never claimed any fee in relation to one and in the other, an UNCITRAL case, jurisdiction 

was rejected. (Decision pp.15-16, ¶41).   
*** Tidewater v. Bolivarian Republic of Venezuela, ICSID Case No. ARB/10/5, Decision on Claimants 

Proposal to Disqualify Professor Brigitte Stern, Arbitrator, December 23, 2010 at ¶60.   
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