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Digest: 

1. Relevant Facts  

The Claimants were ESPF Beteiligungs GmbH, an institutional fund incorporated under the 
laws of Germany, ESPF Nr. 2 Austria Beteiligungs GmbH, an institutional fund incorporated 
under the laws of Austria, and InfraClass Energie 5 GmbH & Co. KG, a retail fund established 
under the laws of Germany (together, the “Claimants”). The Respondent was the Italian 
Republic (“Italy” or “Respondent”) (¶¶ 5-6). 

The Claimants made a series of investment into Italy’s renewable energy sector between 2009 
and 2012 through a series of investment vehicles and as a result of the beneficial incentive 
regime that Italy had put in place to encourage investment. The legislative framework in place 
in Italy led to five ministerial decrees to implement the incentive tariff program for solar 
powered renewable energy, known as the Conto Energia Decrees (¶ 76) (the Claimants’ 
investments qualified under the second, third and fourth of those Decrees). Those Decrees 
provided for incentives per kWh of energy produced by the plants for a period of 20 years. 
Once a plant qualified under the regime, it then received a letter from the State-owned company 
that managed renewable energy support schemes (“GSE”) and subsequently entered into a 
contract with GSE (“GSE Agreement”). In addition, in 2007 Italy implemented an off-take 
regime (“Off-Take Regime”) which provided for a minimum guaranteed price and required 
the producer to enter into an off-take agreement with GSE (¶¶ 121-122). 

On 24 June 2014, Italy introduced the Spalmaincentivi Decree (effective from 1 January 2015) 
which purported to “remodulate” or “redistribute” the Conto Energia regime (¶ 187). The 
Claimants argued that the Decree fundamentally altered the incentive regime, in breach of the 
Conto Energia Decrees and GSE Agreements (¶ 195). 

The Claimants brought an arbitration to seek relief for the Challenged Measures (comprising, 
inter alia, the introduction of certain fees and taxes, the minimum guaranteed price under the 
Off-Take Regime and the Spalmaincentivi Decree) that breached the fair and equitable 
treatment obligation, impairment clause and the umbrella clause under Article 10(1) of the 
ECT. 

2. Procedural History 

The Claimants filed its Request for Arbitration on 29 January 2016, which was registered by 
ICSID on 8 March 2016 (¶¶ 8-9). The Tribunal was duly constituted on 26 July 2016. The first 
session, held by telephone conference, was held on 20 October 2016 and the Tribunal issued 
Procedural Order No 1 on 31 October 2016 (¶¶ 12-13).  

On 17 January 2017, an Application for Leave to Intervene as Non-Disputing Party (“NDP 
Application”) by the European Commission (“EC”) was received by ICSID. The Claimants 
filed their observations on 1 February 2017. On 10 February 2017, the Claimants submitted 
their Memorial on the Merits (¶¶ 14-17). 
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Also, on 1 February 2017, Respondent filed its preliminary request for bifurcation 
(“Preliminary Request”). The Claimants submitted their response to the Preliminary Request 
on 22 February 2017. Procedural Order No 2 dated 28 February 2017 determined that the 
Preliminary Request and NDP Application were premature and deferred consideration of the 
NDP Application until after Italy had filed its Counter-Memorial, which it did on 9 June 2017 
and which included a request for bifurcation of the jurisdictional and merits phase (“Request 
for Bifurcation”) (¶¶ 17-19).  

The Claimants responded to the Request for Bifurcation on 4 July 2017. The Respondent 
submitted its Reply to the Claimants’ objections to the Request for Bifurcation on 25 July 2017. 
The Claimants submitted their Rejoinder to the Reply to the Request for Bifurcation on 4 
August 2017. On 15 August 2017, the Tribunal issued Procedural Order No 3 which denied 
Italy’s Request for Bifurcation (¶¶ 22-26). 

Furthermore, on 4 August 2017, each party submitted Observations on the EC’s NDP 
Application. On 22 August 2017, the Tribunal issued Procedural Order No. 4, deciding the 
EC’s NDP Application. The Order denied the EC’s request for leave to present its views at an 
oral hearing but did grant the EC leave to submit a written submission by 30 September 2017, 
which it so did (¶¶ 25-29). 

The Claimants’ Reply on the Merits and Counter-Memorial on Jurisdiction was submitted on 
10 November 2017. Italy’s Rejoinder on the Merits and Reply on Jurisdiction followed on 9 
March 2018. On 10 March 2018, the Tribunal invited the Claimants to provide their comments 
on the Respondent’s request of 9 March 2018 regarding Achmea (¶¶ 31-33).  

The hearing on the merits and jurisdiction was held in Paris from 20 to 23 June 2018. Costs 
submissions were filed on 3 August 2018 and simultaneous Post-Hearing Briefs were filed on 
7 August 2018 (¶¶ 44-48). 

On 4 February 2019, Italy applied to the Tribunal for an award to be rendered declaring 
immediate termination of the proceedings on the basis of the EU Declaration on Achmea. 
Following written submissions from the parties, on 5 April 2019 the Tribunal issued Procedural 
Order No 7 which deferred determination of the Respondent’s application (¶¶ 49-57). 

On 17 June 2019, Germany submitted a letter to the Centre attaching the EU Declaration on 
Achmea. The parties were invited to submit observations, which they did. On 8 July 2019, the 
Federal Ministry for Europe, Integration and Foreign Affairs of the Republic Austria submitted 
a letter on the EU Declaration on Achmea. (¶¶ 58-60). 

The proceedings were closed on 26 May 2020 and the award rendered on 14 September 2020 
(¶ 71). 

3.  Positions of the Parties    

3.1 Claimant’s Position 

The Claimants’ position was that their investments in the solar energy sector in Italy made 
between 2009 and 2012 and as a result of the beneficial incentive regime, were damaged by 
the measures taken by Italy in effectively substantially reducing the tariffs and thereby 
contravening Article 10 of the ECT. 
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3.1.1 Jurisdiction 

Claimants argued that the Tribunal had jurisdiction on the basis that Article 26 of the ECT and 
Article 25 of the ICSID Convention were met (¶ 206). 

In relation to Italy’s second ground challenging jurisdiction, which argued that the Claimant 
makes four claims based on tax measures which was barred by Article 21 of the ECT, the 
Claimant disagreed. The Claimants made four specific claims relating to tax measures: (a) relief 
related to the so-called Robin Hood Tax and the unfair application of a domestic court decision 
on the same; (b) the arbitrary (re)classification of the tax status of solar plants as immovable 
property; (c) retroactive imposition of administrative fees; and (d) imbalance costs (¶ 340). In 
relation to the second two claims, they are argued that they were not intended to increase State 
revenues, Italy’s tax authorities were not involved in their enactment or collection, they were 
classified as ‘contributions’, the imbalance costs represent an increase in fees for network and 
dispatching services and were subject to corporate income tax, the fees were not subject to the 
jurisdiction of Italy’s tax courts (¶¶347-352). 

Per Italy’s third ground for jurisdictional challenge, that by entering into the GSE Agreement, 
the Claimants had agreed to the jurisdiction of the Courts of Rome, the Claimants stated that 
they were not a signatory to the GSE Agreements and were therefore not bound by the exclusive 
jurisdiction clauses therein. (¶¶359-363). 

3.1.2 Applicable law 

The Claimants argued that the Article 26(6) of the ECT requires the Tribunal to apply ECT and 
international law to the dispute, not EU law or Italian law (¶ 396).  

3.1.3 Merits 

The Claimants had three main arguments which were that the following treaty provisions had 
been breached: (a) the fair and equitable treatment obligation (“FET”) Article 10(1) of the 
ECT, (b) unreasonable or discriminatory measures of Article 10(1) and (c) the umbrella clause 
in Article 10(1). 

3.1.3.1 Article 10(1) of the ECT 

The Claimants alleged that the Challenged Measures breached the FET standard in three 
distinct ways: (a) violating the Claimants’ legitimate expectation of predictable and stable 
support for their facilities; (b) failing to treat the investments transparently and consistently; 
and (c) failing to act in good faith. Each of these contraventions would be a standalone breach 
of the FET standard and constitute autonomous sub-standards to the FET standard (¶¶ 437-
438). 

In terms of their legitimate expectations, the Claimants stated that each of the Challenged 
Measures violated their legitimate expectations stemming from the Conto Energia Decrees and 
the incentive regimes enshrined in legislation and regulation. The regime created the 
expectation to receive incentives that would remain constant for the 20-year term. (¶¶ 445-
446). The Conto Energia Decrees have explicit promises of stability and this was reinforced 
by the GSE Agreements entered into by each plant, and the contemporaneous assurances made 
through public statements or declarations by State officials and authorities (¶469).  
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As to whether the Challenged Measures breached their legitimate expectations, the Claimants 
argued that they were breached by Italy (a) decreasing the tariffs payable under the Conto 
Energia Decrees pursuant to the Spalmaincentivi Decree; (b) implementing the administration 
fee and (c) requiring payment of imbalance costs (¶ 547). 

3.1.3.2 Unreasonable or Discriminatory Measures and the Impairment Clause 

The Claimants argued that each of the Challenged Measures breached the Impairment Clause 
of Article 10(1) of the ECT which reads “Such Investments shall also enjoy the most constant 
protection and security and no Contracting Party shall in any way impair by unreasonable or 
discriminatory measures their management, maintenance, use, enjoyment or disposal.” The 
Claimants said that it was a standalone requirement not to impair an investment and that 
caselaw sets a low threshold for the impact on the investment (¶¶ 672-673). They focused on 
the unreasonableness of the Challenged Measures and that the measure is unreasonable if it is 
taken without consideration of the negative effects it would have on a foreign investor (¶ 674).  

3.1.3.3 Umbrella Clause 

The umbrella clause at the end of Article 10(1) of the ECT states that “[e]ach contracting 
Party shall observe any obligations it has entered into with an Investor or an Investment of an 
Investor of any other Contracting Party” and the Claimants argued that each of the Challenged 
Measures breached obligations entered into with the Claimants or their investments. They 
argued that the clause is broad and covered not only contractual obligations, but those created 
through legislation and regulation. 

The Claimants argued that Italy’s obligations were not general in nature and pointed to the 
legal, regulatory and contractual framework that incentivised investments in the solar energy 
sector and imposed specific obligations on them (¶ 759).  

3.1.4 Damages 

In light of the Tribunal’s finding only the Claimant’s case for damages relating to the 
Spalmaincentivi Decree was relevant. The case put forward was that they were entitled to full 
compensation for the impact of the breaches (¶ 834). They claimed damages relating to (a) the 
reduction in incentive tariffs; and (b) the impact of the change to the payment terms of the tariff 
(¶ 860). The Claimants’ quantum expert used the discounted cash flow (“DCF”) valuation 
methodology. As at the valuation date, this resulted in a value of EUR 17.5 million for the 
impact of the Spalmaincentivi Decree on their investment (EUR 16 million of which related to 
the reduction in incentive tariffs) (¶ 873). 

4. Respondent’s position 

The Respondent’s primary position was that the Tribunal did not have jurisdiction to hear the 
dispute. If that was not upheld by the Tribunal, then Italy considered that it has a right to 
regulate and the changes to tariffs fell within that right. It further contended that it was 
necessary to change the tariffs due to the deficit it faced in having to continue to pay the tariffs 
and reduce the burden on end users. 
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4.1 Jurisdiction  

The Respondents maintained four objections to the Tribunal’s jurisdiction:  

4.1.1 The ECT does not apply to intra-EU disputes 

The Respondent argued that (a) the ECT has never applied to intra-EU disputes; (b) even if the 
ECT did apply, this is no longer true after the Lisbon Treaty was adopted since Article 16 of 
the ECT means the Lisbon Treaty should prevail; and (c) the Achmea decision confirms that 
the Tribunal does not have jurisdiction.  

The EC’s submissions on this point gave three arguments as to why the ECT does not apply to 
intra-EU disputes: (a) upon signing the ECT, Member States were not competent to bind 
themselves inter se and applying the ECT to intra-EU disputes would violate Articles 3(2), 267 
and 344 of the TFEU; (b) EU law and the ECT should be interpreted harmoniously and the 
ordinary meaning of the ECT demonstrates it does not apply to intra-EU disputes; (c) if 
harmonious interpretation is not possible, than EU law should apply. (¶¶ 238-240). 

4.1.2 the ECT’s carve-out under Article 21 bars several of the Claimants’ claims 

The Claimants make four claims based on tax measures that were taken by the Respondent 
(¶340) and the Respondent considered that they fell into the Article 21 of the ECT tax exclusion 
and so did not fall within the Tribunal’s jurisdiction since they were fiscal measures that fall 
within the ECT’s carve out. 

4.1.3 By entering into the relevant agreements with Italy, the Claimants had agreed to the 
jurisdiction of the Courts of Rome 

The GSE Agreements, the Respondent argued, stated that the Courts of Rome had exclusive 
jurisdiction and accordingly deprived the Tribunal of jurisdiction (¶ 359). 

4.1.4 Italy did not receive proper notice under Article 26 of the ECT 

Italy argued that it had not received proper notification of the first of the two tax-related claims 
made by the Claimants, in breach of Article 26 of the ECT.  

4.2 Admissibility 

The Respondent advanced grounds for the Tribunal to find a lack of admissibility, should the 
jurisdictional objections fail (¶ 392). It cited SGS v. Philippines in support of its argument that 
the exclusive forum clause in the GSE Agreements was an admissibility issue rather than a 
jurisdiction one.  

4.3 Applicable Law 

The Respondent argued that EU law is part of international law and that Italian law should 
influence the legal standard that the Tribunal should apply to any violations of the ECT and 
international law (¶ 398).  
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4.4 General Defences on the Merits 

The Respondent made several general defences which were (a) that it had the right to regulate 
and (b) the necessity of reducing incentive tariffs to reduce costs to end-users (¶ 405).  

On the right to regulate, the State argued that the key issue was whether the ECT prohibited a 
state from using its sovereign power to adjust incentives (¶ 409). It argued that protecting an 
investor’s legitimate expectations could not amount to a general freezing of the State’s 
regulatory powers and the FET standard does not require them to do so (¶ 410). 

As to the argument that it was necessary to reduce the tariffs to reduce the burden on end-users 
and preserve the systems itself, Italy argued that it was a balancing act between the right to 
regulate against the limited restriction of Claimants’ rights (¶ 424-426). 

4.5 Merits 

4.5.1 Article 10(1) of the ECT 

The Respondent rejected the Claimants’ interpretation of the FET standard as having 
autonomous sub-standards since there is no established practice for the Tribunal to adopt this 
approach and the FET is an autonomous standard which turn on the investor’s legitimate 
expectations. 

To the Claimants’ legitimate expectations, Italy argued that the key parameter of the relevant 
legislation was a “fair return” which permitted the fine tuning of the regime over time. Investors 
could therefore rely on the overall stability and fair return on their investments (¶ 455-456). 
Further, the Claimants’ claim would amount to Italy having committed to freezing the regime 
and its rates and that there is no such stabilisation clause in the legislation (¶ 489).  

Italy pointed out that there were no meetings with the Claimants or their investment companies 
and no specific assurances or commitments made and the Conto Energia Decrees were 
addressed generally to all investors, domestic and international (¶¶ 492-493).  

Italy argued that none of the Challenged Measures breached the Claimants’ legitimate 
expectations and the Tribunal should balance any legitimate expectations with its inherent 
regulatory authority (¶ 558). The Spalmaincentivi Decree does not, they stated, abrogate the 
Conto Energia Decrees’ tariff scheme but simply remodulate the tariffs (¶ 556). It further stated 
that Italy made no representations regarding additional charges such as the Administration Fee 
(¶602) or Imbalance Costs (¶610) thereby creating no legitimate expectations.  

4.5.2 Unreasonable or Discriminatory Measures and the Impairment Clause  

Italy argued that there was substantial overlap between the arguments under this heading and 
those relating to the FET so it reiterated its arguments and that its measures were reasonable 
and non-discriminatory (¶ 691). It contended that the impairment must be significant and not 
“any” or marginal negative effects (¶ 692). 

4.5.3 Umbrella Clause 
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The Respondent contended that the umbrella clause should be interpreted narrowly and applies 
only to contractual obligations and that the law applicable to those obligations was Italian law. 
Italy further argued that it did not enter into any obligations with the Claimants or their 
investments (¶ 782). 

4.6 Damages 

Italy disagreed that Claimants were entitled to full compensation and instead the Tribunal had 
discretion to weigh the purpose of the measures against the impact on the investments (¶ 835) 
since the value of the investments had not been destroyed and continue to be profitable (¶ 850). 
The Respondent argued that fair market value was not the appropriate measure of damages 
given the investments remain profitable and the Tribunal should therefore reject the Claimants’ 
DCF methodology since it would result in unjust enrichment (¶ 877). The Tribunal did not 
propose an alternative method of calculating damages since the Claimants had suffered no loss 
(¶ 883). 

5. Tribunal’s analysis 

The Tribunal concluded that it did have jurisdiction over the parties and decided that the 
Claimants did have an enforceable legitimate expectation to receive tariffs for the 20-year 
period and Italy’s unilateral decrease in the tariffs constituted a violation of the Claimants’ 
legitimate expectation and breached the obligation to provide fair and equitable treatment under 
the ECT. 

5.1 Jurisdiction 

The Tribunal found that it did have jurisdiction. 

The Tribunal found that the ECT has no express provision to exclude or exempt intra-EU 
disputes and that the context of the ECT’s conclusion does not allow one to be read in. On the 
Respondent’s argument that the Lisbon Treaty should prevail in respect of intra-EU disputes, 
the Tribunal concluded that there was no evidence of EU Member States intending to modify 
the ECT when they entered into the Lisbon Treaty (¶¶304-310).  The Tribunal also rejected the 
Respondent’s request for an award dismissing the reference on the basis of the EU Declaration 
on Achmea since it did not consider that it invalidates all arbitration agreements in intra-EU 
investment agreements (¶¶ 327-339). 

To the issue of whether the carve-out for taxation measures under Article 21 of the ECT 
precluded the Tribunal hearing four of the Claimants’ claims, the Tribunal found that it had 
jurisdiction to hear two of the four; the so-called Robin Hood tax and the (re)classification of 
the solar plants were found to fall within Article 21 and thus excluded. However, the claims 
for the administrative and imbalance costs were for it to determine since they were not taxes 
designed to raise revenue for the State (¶¶ 354-357). 

The dispute resolution clause giving jurisdiction to the Courts of Rome did not affect the 
Claimants’ ability to bring a claim under the ECT, the Tribunal decided (¶ 366). Since the 
Claimants themselves are not a party to the GSE Agreements they had no standing to pursue 
claims before the Court of Rome (¶369) and they bring their claims under the ECT rather than 
the GSE Agreements (¶371).  
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To the Respondent’s fourth argument on jurisdiction relating to notice requirements, the 
Tribunal had already found that the two relevant claims were indeed subject to the Article 21 
exclusion and thus it had no jurisdiction over them. For completeness, the Tribunal addressed 
the point and found that the lack of notification would not, by itself, have precluded the 
Tribunal from hearing these claims (¶ 387). 

5.2 Admissibility 

The Tribunal found against the Respondent’s admissibility arguments on the same basis as it 
did for jurisdiction (¶ 395).  

5.3 Applicable Law 

The Tribunal agreed with Claimants and found that Italian law is relevant only as a matter of 
fact or context (¶ 401). EU law is not invoked in the arbitration and therefore does not form 
part of the governing law on the issues before it.  

5.4 The Respondent’s General Defences on the Merits 

On the first general defence argued by Italy that the State had a right to regulate, the Tribunal 
found that a State can agree to limit the exercise of that right including by entering into a treaty 
such as the ECT and undertaking specific obligations in that treaty (¶ 418). The Tribunal found 
that they had to consider whether the Respondent made specific assurances or commitment 
which limited its right to regulate and modify the tariffs offered to Claimants’ solar plants (¶ 
422). 

On the second general defence that it was necessary for Italy to reduce the incentive tariffs, the 
Tribunal found that the defence of necessity was not plead under international law and so they 
did not need to address it (¶ 429).  

5.5 Merits 

The majority of the Tribunal concluded that the Spalmaincentivi Decree breached the 
obligation to provide the fair and equitable treatment pursuant to Article 10 of the ECT, and 
that it also constituted a breach of the Impairment Clause and Umbrella Clause (¶ 829). 

5.5.1 Article 10(1) 

The Tribunal agreed with the Claimants that the FET standard includes multiple sub-standard 
including protecting legitimate expectations, consistency and transparency and good faith (¶ 
444). It then had to assess the facts and circumstances against those sub-standards. 

Legitimate expectations: The Tribunal concluded that the incentive tariff scheme enacted in 
the Conto Energia Decrees was an ex ante regime which gave specific fixed tariffs for the 20-
year term (¶ 465). It was therefore unfair, said the majority of the Tribunal, for the State to have 
reduced those tariffs set out in those decrees since the Claimants had a legitimate expectation 
that their investments would benefit from the tariff stipulated in the Conto Energia Decrees 
and which was repeated in the GSE letters and GSE agreements for 20 years (¶ 508). Provided 
there is a clear and specific commitment from which a legitimate expectation can be formed, 
there is no reason why that cannot be made in a regulation, which the Tribunal found to have 
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been the case with the Conto Energia Decrees (¶ 512). The Tribunal noted that although the 
Conto Energia Decrees may not have directed promises at a specific investor, they nonetheless 
were designed to attract investment and set the requirements and timeline for those investors 
to qualify for the regime (¶ 518). The majority of the Tribunal found that it was sufficient for 
the explicit promise or guarantee to be given in the legislative and regulatory framework, and 
not directly to the Claimants or their investment vehicles (¶ 530). The majority of the Tribunal 
therefore concluded that the Claimants had legitimate expectations arising from the Conto 
Energia Decrees for the purpose of the FET under the ECT (¶ 545). 

As to whether those legitimate expectations were breached by the Challenged Measures, the 
majority of the Tribunal held that the Spalmaincentivi Decree was a breach of the Claimants’ 
legitimate expectations since it reduced the tariffs that had been set out in the Conto Energia 
Decrees and confirmed by the GSE Letters and Agreements (¶ 570). The Tribunal held that the 
Administration Fee and Imbalance Costs are qualitatively different to the tariff rates and there 
was no specific promise by Italy about the future allocations of these charges (¶ 615), 
consequently the Claimants could not have a legitimate expectation that those charges would 
not be imposed on producers in the future (¶ 617). 

The Tribunal found that although the language of Article 10(1) of the ECT indicates that 
“transparency and consistency” could be engaged for aspects of the obligation to treat 
investments fairly and equitably, it does not find that Italy’s acts engaged those obligations (¶ 
657). Similarly, the Tribunal found that although a good faith obligation could be independent 
from an FET breach, it did not find that Italy had breached its good faith obligations in relation 
to the Administration Fees or Imbalance Costs (¶ 670).  

5.5.2 Unreasonable or Discriminatory Measures and the Impairment Clause 

The Tribunal found that the impairment clause of Article 10(1) of the ECT constituted a 
separate and distinct standard from the FET, albeit that they were related, and that breaches of 
the FET would usually also breach the impairment clause but the reverse was not necessarily 
true (¶ 698). The majority of the Tribunal held that there is no requirement for the impairment 
to be significant (¶ 700). 

The majority of the Tribunal agreed with the Claimants that Italy, through the Spalmaincentivi 
Decree, had withdrawn specific assurances made to induce Claimants into making the 
investment and thus the reduction of the tariff rates, that had been explicitly guaranteed, was 
unreasonable (¶ 708).  

In respect of the Administration Fee and Imbalance Costs, the Tribunal determined that they 
were not unreasonable and so did not violate the Impairment Clause (¶ 715). The Tribunal 
similarly found in relation to the Off-Take Regime (¶ 720). 

5.5.3 Umbrella Clause 

The Tribunal decided that the plain and ordinary meaning of the Umbrella Clause was broad 
enough to protect not only contractual obligations, but any obligation in legislation or 
regulation provided it was entered into with an investor or its investment and was sufficiently 
specific (¶ 758). The Tribunal accordingly found that the Spalmaincentivi Decree breached the 
umbrella clause. The other measures did not since they did not cover obligations entered into 
with Claimants or their investments (¶ 827). 
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5.6 Damages 

As a result of the above, the Tribunal only considered the Claimants’ claim for damages relating 
to the Spalmaincentivi Decree. The majority of the Tribunal agreed with the Claimants and 
held that they were entitled to be fully compensated for the impact of the decree on their 
investments (¶ 854). Having found that the impact of the change to the payment terms of the 
tariff did not breach the ECT, the Tribunal did not consider this aspect of the Claimants’ claim 
for damages arising from the Spalmaincentivi Decree. The Tribunal considered that since the 
Claimants’ case was the diminution in the fair market value of its investments, it was an 
appropriate valuation method (¶ 884) and the DCF method was appropriate. As to quantum, 
the Tribunal accepted the Claimant’s assessment of damages.  

The Tribunal therefore awarded EUR 16 million in damages, plus pre- and post-award interest 
at a rate of 12-month EURIBOR plus 4% from 1 January 2015. 

6. Costs 

The Tribunal ordered Italy to pay the Claimants for the costs and expenses incurred by ICSID 
and the majority of the Tribunal ordered Italy to pay the Claimants’ legal and expert fees and 
expenses in the sum of €1,758,177. 

7. Opinion of Professor Laurence Boisson de Chazournes 

Professor Boisson de Chazournes dissented from parts of the Award. 

Professor Boisson de Chazournes disagree with the way in which the majority appraised the 
investors’ legitimate expectation. She considered that there should have been a balancing and 
weighting exercise and the Conto Energia Decrees could not have created a legitimate 
expectation that the tariffs and terms would remain constant for the 20-year terms (¶ 645). 

In her opinion, she disagreed that that the Spalmaincentivi Decree constitutes unreasonable 
conduct that breached the Impairment Clause since the Tribunal should have assessed the 
rational policy behind it and the reasonableness of the Italy’s actions in the context of the policy 
it was pursuing (¶ 709) 

Further, in relation to the umbrella clause, Professor Boisson de Chazournes did not consider 
that the words “entered into with” in the last sentence of Article 10(1) of the ECT had been 
given their proper ordinary meaning by the majority of the Tribunal. She considered that this 
wording does not allow consideration of the applicable Italian regulation in the present case 
which was not designed for foreign investors. Even if the GSE Agreements were covered by 
the umbrella clause, the scope of the rights therein does not go beyond the regulatory regime 
on which they were based. (¶ 828) 

As a result of the above findings, Professor Boisson de Chazournes did not agree with the 
quantum and interest as found by the majority of the Tribunal (¶ 832). 

TDM IACL Case Report ESPF v Italy - ICSID Case No. ARB/16/5 - Award - 14 September 2020 
available at https://www.transnational-dispute-management.com/legal-and-regulatory-detail.asp?key=28055




